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Thank you for your letter, sent on behalf of the Public Petitions Committee, seeking the 

views of the Scottish Courts and Tribunals Service (SCTS) on the above petition and 
seeking clarification on why child welfare hearings are not routinely recorded at present.    
 
I provide some factual information below on why child welfare hearings are not recorded, 

some information on recording of civil proceedings in general and an outline of practical 
implications for the SCTS which may need to be taken into consideration.   
  
Why are child welfare hearing not routinely recorded?   

 
The Ordinary Cause Rules 1993 set out the procedure to be followed at child welfare 
hearings and there is no requirement for recording (Annex A).  As noted in the SPICe 
briefing on the petition, the Rules do make provision for the recording of oral evidence in 

civil proceedings; however as evidence is not led in child welfare hearings they are not 
covered by this rule (Annex B).  Oral evidence in civil proceedings is covered by specific 
legislation and is given on oath (or affirmation) by witnesses in response to questioning by 
their solicitors.    

  
Child welfare hearings are not structured as evidential hearings.  Instead, they operate 
more as case management discussions and the sheriff can ask questions and/or hear from 
parties and/or their representatives.  The standard practice is for an interlocutor to be 

produced, which outlines the decisions on further procedure made by the sheriff at the 
hearing.   
  
Recording of evidence in ordinary cause civil proceedings:   

 
In the sheriff court oral evidence in an ordinary cause proceeding requires to be recorded 
either by shorthand writer, which is the method most commonly used, or is to be recorded 
by tape/other mechanical means.  The fees of the shorthand writer and any transcripts of 

the evidence in defended actions are, in the first instance in terms of the rules, paid for 
equally by the parties to the action, (Annex B).  Any extension of the provisions of 
recording to other hearings is likely to incur similar costs for the parties.  
  
Recording of child welfare hearings:  

 
The Scottish Civil Justice Council is currently considering changes to civil process which 
may impact on child welfare hearings.  In particular the Family Law Committee is currently 

carrying out research into case management in family actions in the sheriff court, and the 
Rules Rewrite Committee is considering case management powers more generally as part 
of their overall review of the court rules and process.  The SCTS is working closely with 
the Scottish Civil Justice Council and Scottish Government as this work progresses and 

are hopeful that such changes may resolve some of the concerns.   
  
In considering the policy issues in respect of the recording of child welfare hearings there 
are a number of practical matters which have resource implications for the SCTS that will 

also need to be addressed:  
  
Location of child welfare hearings:    

 

Hearings may be held in private and are not always held in traditional court rooms. They 
are sometimes heard in chambers or other meeting rooms within the court.  While we 
continue to make changes to our IT systems digital recording facilities are not currently 
available in all court rooms, or other rooms within courts such as those described, which 

may be required for child welfare hearings.   



  
 
Data retention and storage:    

 
As child welfare hearings are held as part of the initial procedure in a family action, and 

many cases have more than one child welfare hearing, there are considerably more of 
them than evidential proofs.  Consideration will have to be given to storage arrangements 
and costs for the retention of digital recordings/ transcriptions.     
  

  



  
Annex A  

 
ACT OF SEDERUNT (SHERIFF COURT ORDINARY CAUSE RULES) 1993 No.1956   
 

Schedule 1 CHAPTER 33 FAMILY ACTIONS 
Child Welfare Hearing  
 
33.22A (1)  Where-  

 
(a) initial writ seeks or includes a crave for a section 11 order, a defender 

wishes to oppose any such crave or order, or seeks the same order as 
that craved by the pursuer,  

 
(b) on the lodging of a notice of intention to defend in a family action, the 

defender seeks a section 11 order which is not craved by the pursuer, 
or  

 
(c) in any other circumstances in a family action, the sheriff considers that 

a Child Welfare Hearing should be fixed and makes an order (whether 
at his own instance or on the motion of a party) that such a hearing 

shall be fixed,  
 
the sheriff clerk shall fix a date and time for a Child Welfare Hearing on the 
first suitable court date occurring not sooner than 21 days after the lodging of 

such notice of intention to defend, unless the sheriff directs the hearing to be 
held on an earlier date.  

 
(2)   On fixing the date for the Child Welfare Hearing, the sheriff clerk shall 

intimate the date of the Child Welfare Hearing to the parties in Form F41. 
 
(3)  The fixing of the date of the Child Welfare Hearing shall not affect the right of a 
party to make any other application to the court whether by motion or otherwise. 

 
(4) At the Child Welfare Hearing (which may be held in private), the sheriff shall 
seek to secure the expeditious resolution of disputes in relation to the child by 
ascertaining from the parties the matters in dispute and any information relevant to 

that dispute, and may- 
 
(a) order such steps to be taken, make such order, if any, or order further 

procedure, as he thinks fit, and 

 
(b) ascertain whether there is or is likely to be a vulnerable witness within 

the meaning of section 11(1) of the Act of 2004 who is to give 
evidence at any proof or hearing and whether any order under section 

12(1) of the Act of 2004 requires to be made.  
 

(5) All parties (including a child who has indicated his wish to attend) shall, 
except on cause shown, attend the Child Welfare Hearing personally.  

 
(6) It shall be the duty of the parties to provide the sheriff with sufficient 
information to enable him to conduct the Child Welfare Hearing.  



Annex B  

 
ACT OF SEDERUNT (SHERIFF COURT ORDINARY CAUSE RULES) 1993 No.1956   

 
Schedule 1 CHAPTER 29 PROOF 

 
Recording of evidence  
 
29.18. (1)  Evidence in a cause shall be recorded by-  

 
(a) a shorthand writer, to whom the oath de fideli administratione in  

 
(b) connection with the sheriff court service generally has been 

administered, or  
 

(c) tape recording or other mechanical means approved by the court,  
 

unless the parties, by agreement and with the approval of the sheriff, 
dispense with the recording of evidence.  

 
(2)  Where a shorthand writer is employed to record evidence, he shall, in the 

first instance, be paid by the parties equally. 
 

(3) Where evidence is recorded by tape recording or other mechanical means, 

any fee payable shall, in the first instance, be paid by the parties in equal 
proportions. 
 
(4)  The solicitors for the parties shall be personally liable for the fees payable 

under paragraph (2) or (3), and the sheriff may make an order directing payment to 
be made.  
 
(5)   The record of the evidence at a proof shall include-  

 
(a) any objection taken to a question or to the line of evidence; 
(b) any submission made in relation to such an objection; and  
(c) the ruling of the court in relation to the objection and submission.  

 
(6)   A transcript of the record of the evidence shall be made only on the direction 
of the sheriff; and the cost shall, in the first instance, be borne-  
 

(a) in an undefended cause, by the solicitor for the pursuer; and  
(b)   in a defended cause, by the solicitors for the parties in equal 

proportions.   
 

(7)   The transcript of the record of the evidence provided for the use of the court 
shall be certified as a faithful record of the evidence by- 
 

(a) the shorthand writer who recorded the evidence; or  

(b) where the evidence was recorded by tape recording or other 
mechanical means, by the persons who transcribed the record.  

 
(8)   The sheriff may make such alterations to the transcript of the record of the 

evidence as appear to him to be necessary after hearing the parties; and, where 
such alterations are made, the sheriff shall authenticate the alterations.  

   
 

 
 



 

(9) Where a transcript of the record of the evidence has been made for the use 
of the sheriff, copies of it may be obtained by any party from the person who 
transcribed the record on payment of his fee.  
 

(10)  Except with leave of the sheriff, the transcript of the record of the evidence 
may be borrowed from process only for the purpose of enabling a party to consider 
whether to appeal against the interlocutor of the sheriff on the proof. 
  

(11)  Where a transcript of the record of the evidence is required for the purpose of 
an appeal but has not been directed to be transcribed under paragraph (6), the 
appellant-  
 

(a) may request such a transcript from the shorthand writer or as the case 
may be, the cost of the transcript being borne by the solicitor for the 
appellant in the first instance; and  

(b) shall lodge the transcript in process;  

 
and copies of it may be obtained by any party from the shorthand writer or as the 
case may be, on payment of his fee.  

 

(12)  Where the recording of evidence has been dispensed with under paragraph 
(1), the sheriff, if called upon to do so, shall-  

     
(a) in the case of an objection to-  

 
(i) the admissibility of evidence on the ground of confidentiality, or 
(ii) the production of a document on any ground,   
 

note the terms in writing of such objections and his decisions on the 
objection; and  
 

(b) in the case of any other objection, record, in the note to his interlocutor 

disposing of the merits of the cause, the terms of the objection and his 
decision on the objection.  
 

(13)   This rule shall, with the necessary modifications, apply to the recording of 

evidence at a commission as it applies to the recording of evidence at a proof.  
  
  
  

  


